COMPTROLLER GENERAL, OF THE UNITED STATES

WABHINGTON, D.C, 20840 -
5 &) 8 77
May )k, 1973
Lutzr *
Latx Buperdyne, Inc,
P.0, Box 15

Quttenbery, New Jeraey 07093

Atter:tion: Mr. Oscar 0. Epatein
Yresident -

Gemitlemany

Reference 4s rade to your letter of Februsry 8, 1973, and prior
correspwmidencs, protesting against any awurd being made under sol{citas
tion Jo. FPiOG-C-19307=Ne1122uT2, igsued hy the Oeneral Services
Administration (GEA).

The solicitation resulted from the cancellation of two prior
solicitations, ¥PRGG=I"=1936T-A=T=0~T2 and FPII00=C=1935T=RA«10=19«T2,
The molicitationn covered the requirements of the Federal Supply
Bohedule for drafting; and precision instrunents for the period Noveme
ber ), 1972, or dute of avard, to Ootober 31, 1973, on an f.0.b, degtie
nation basis, In response to the original solicitation, FPNGG=F=19367=
AeT«OuT2, 16 bids were recelved. After the bhids vere opened, the
contracting officer wag notilfied by the Inventory Manarement Office
that an error had been made in the preparation of the solicltation 4n
that it d1i4 not roflecet the correet quantities for the variows delivery
destinations. Based on this information tha contrasting officer deters
minced 4t would be in the best intercst of the Govermment to '‘no awnrd”
the entire solicitution. The revised solicitation (FPNGG«C=19367=1A=10w
19=72) \ag iwsued on Geptenver 29, 1972, Oa October 19, 1672, the 12
bids recelved in respomse to the September 29, 1972, volicitation were
opecned, Subnequent to this opening, G8A canducted & price anelyois to
determine 4f the bida were reasciable, Thic analysis indicated that
during the period f£rom Ostober 1971 to September 1972 there vus a 2-
percent incoreese 4n the price of plastics end metals end & 28~percent
increase in packogling, packing and transportation costs. GSA deternmined
that an increase exceeding 30 percent of the current contract price would
be exceosive.

Baged en the erove anclynis, GOA rejected 53 of the 1S58 itens bid as
heine prieccd exerasivelvy, All of the remninine Ztene were awmrded wiith -
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vy the contracting officer to withdraw thia restriction. Therafore, a
stutement way prevared by the contracting officer and approved by a
Bmll) Busineus Adninistration (GBA) representative, However, during
this pexind of time, {he existing coantract expired and a determination
was mde under Ul U.8.C. 252(c)(14) to negotinte for these supplivs and,
: therefore, on liovember 0, 1972, the thisrd solicitation (FPNGG=Ce19307=-
Nelle22«T2) was issued. Thercaftcr, you protested and while your protest
‘wvas pending vefore thia Office, GSA made tha requisite determinaticns and
peds avard of the items on jarch 19, 1973, based oa urgmcy,

Firot, you protest the withdrawval of tha small business set-aside
deternination. In this regewd, 4t is noted that gection 1-1.706-3(b) of
the Pederal Jrocurement Asgulations provides as followas

(b) If, praor to the sward of & contrect involving aa
individual or claus set-aside for omall busineus, the cone
tracting officer considers the prosurement of the set-nalde
portion from a small husiness concern would be detrimantel
to tho Jablic interect (e.g., Lectuse of unreasonable price),
the contracting officer may withdraw either a joint or a unie- ..
lateral set-egide detemination, & # #

From the recoxd before this Office, it sppeara that the appropriate
detornination required by the above repulation wia rade by the contracting
officer and concurrcd in by the MBA representatives Our Office hus held
that a small business sct-aslds myy be wiltndraim if the pricea are famd
to be unrcasoncble and that the adminigtra-ive discretion in this arca is
broad and vwill not be questioned by our Office in the cbrence of a clear
ehoving of abuse of such dlscretions 49 Corp. Gen. 7UO (1970) and Be
169073, March 25, 1970.

fecond, you question the propriety of tLe cancellaticn of the first
two solicitationn af'ter the hids vere openced and prices recvealsd, Qecw
tiom 20.2(n) cf thz Interin Bfd Proteat Precedures and Standurds nrovides
that “# % @ Lid protests chall be filed not lnter then 5 /voriing/ doys
aftor the bezip foxr proftiegt is kmowm or slkaild huve heen lnovm, walchever
15 carlicr.” Az the first solicitation vaas "no cuwurded” on Geptember 1lh,
1572, resolicited on Boptexber 29, 1972, with bids being opcned on Octoe
ber 19, 1972, and your protest wen not filed 4in this Cffice untll lovens
rer 17, 1972, it wvme untinely.

Concerning the second solicitotion which wias canceled after bids were
oncned due to tho excessive prices roceived on 953 4tems, FPR acce 1w2.li0V%=
1(L)(5) ollewn en invitatiem for bids to be canceled viien the bids received
ere unrecsontble,  In Bel7871h, Aurust 24, 1971, we held that whcther o bhid

. . - ,
- 3 L. . - * LI [y - ~ - . . . . ot s 1 - y 0 .. Ly
ol d » =iy !‘. Lasm .,'.’- [ ; =) . (33 .l‘.-\ S0 {b Ll b % 2 e e b d e U‘.f ¢ N L? P L3 s . { .l.'—'- Sl etat d s o



A . g

B=1TTh76

-

astivity and our COffice vill not interfera abacut a showing tha¢ the
dstermination v\ arrived st arbitrarily, capriciously o in bad faith.

The avatract of bids fxom the secand solicitation sivwe the following
prices received, the prior cemtract price and t¢he peraentige of incresse

for itens 1324135 end 137-140) -
Prior Porcent
Ttem Tio, Iow RBid Contract norease
132 $3.80 $1.87 +103, 2%
133 3,00 b2 +\11,2%
154 2,05 3.23 +131.7%
135 2,10 1,00 © + 98.1¢
137 _ 0127 0.097 + !0.97-
138, 0,169 0129 + 3,04
139 0.245 0.109 + by oxh
140 0.3 0.209 + Ih,5%

You state that thc prices were increased bocause 4n the past ynu had sold
the itenms to GSA bvelow coat. Farther, you alate that tue prices are atild
substantially bellow thoase paid by private purchasors,

thile the abcwvo may be the rensan for the Aincrcases, ve belicve G3A
w28 stiill acting wvithin its adeivdstrative ddserstion to reject tha pricoa
&g unvsasonable., Nothing in tho record chavyg that GA\ waa aware that cone
tractors were s0lliny to the Covernment at unprolfitable prices, 0On the
basiz of the prior yen.r' 8 contract pricen, GIA cowld reasonably conclnde
that the incressed yrices were unresscanble. :

Avcordingly, your yrotest is denled.,

Eivcerely yours,

P4l G. Dbeabliug

For the Conptioller (eneral
of the United Otates





